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OPINION
|. Background

In case no. 40400730, Defendant was indicted on one count of conspiracy to possess 300
grams or more of cocaine, a Schedule Il controlled substance, and two counts of conspiracy to
possess 0.5 grams or more of cocaine. Pursuant to a negotiated plea agreement, Defendant entered
apleaof guilty to the lesser offense of conspiracy to sell or deliver lessthan 0.5 grams of cocaine,
aClass C felony, in count one, and pled guilty as charged in count two. The State agreed to enter
anolle prosequi asto count three.

Defendant was indicted in case no. 40400731 on one count of aggravated sexual battery of
avictim less than thirteen years of age, aClass B felony. Defendant entered apleaof guilty to the
lesser offense of simple assault, a Class B misdemeanor, pursuant to the same negotiated plea
agreement.



Aspart of thenegotiated pleaagreement, Defendant requestedjudicial diversion, andthetrial
court deferred acceptance of Defendant’ s pleas of guilty until determination of Defendant’ s request
at a separate sentencing hearing.

Following a hearing, the trial court denied Defendant’ s request. The trial court sentenced
Defendant as a Range |, standard offender, to concurrent sentences of six years for each felony
conviction, and six months for the misdemeanor conviction, al of which was suspended, and
Defendant placed on probation for six years.

II. Hearing

Connie Turner, aprobation officer with the Board of Probation and Parole, testified that she
prepared Defendant’s presentence report. Ms. Turner said that Defendant told her during the
interview that he graduated from Knoxville College, and that he had been self-employed as a bail
bondsman for over twenty years. Ms. Turner said that Defendant stated, however, that he had
transferred title to the business and other personal assets to his wife after the incident. Defendant
reported that he was not employed at thetime of theinterview. Ms. Turner said that Defendant does
not have aprior criminal record other than the current charges.

According to the presentencereport, Defendant hasbeen married for thirty-oneyearsand has
two adult sons, both of whom were college graduates. In his written statement concerning the
offenses, Defendant denied that he had ever sold drugs or that he had inappropriately touched
Monica Davila s daughter, the victim of the assault conviction. Defendant stated that he entered
pleas of guilty becauseit wasin his best interest to do so.

MonicaDavilatestified that she had known Defendant for approximately ten years, and that
she and Defendant had been involved in a sexud relationship since that time. Ms. Davila and
Defendant have one son who was four years old at the time of the hearing. Defendant made court-
ordered child support payments until June 1, 2005. Ms. Davilasaid that she a so has a daughter by
her first husband. Ms. Davilasaid that the eventsleading up to the assault charge occurred when the
victimwas eleven years old, and after Defendant had picked the victim up from ballet lessons. Ms.
Davilasaid that sheand Defendant wereon “good terms” at thetimeof theincident. Ms. Davilasaid
that her daughter suffered from nightmares and exhibited other emotional effects after theincident.

Ms. Davila said that Defendant introduced her to cocaine during the course of their
relationship. Ms. Davila said that Defendant supplied her with cocaine and marijuana from
approximately 1999 until 2003, on a weekly, and sometimes bi-weekly, basis. Ms. Davila
acknowledged that Defendant had secured an order of protection against her immediately after the
guilty plea submission hearing. Ms. Davila said that Defendant subsequently charged her with
violating the order of protection based on an encounter following the guilty pleasubmission hearing.

On cross-examination, Ms. Davila denied that she had been less than truthful during a
hearing in which she sought achild support increase for her son. Ms. Davilaacknowledged that her
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son and daughter were living in Japan with her father at the time of the sentencing hearing. Ms.
Davila denied that her first husband was engaged in selling drugs at the time he was killed during
ahomeinvasion.

Reginald Flagg testified that he was previously a sergeant with the Tennessee Highway
Patrol. Mr. Flagg said that he resigned after pleading guilty to one count of official misconduct and
one count of simple possession of cocaine. Mr. Flagg said that Defendant supplied himwith cocaine
on approximately four occasions before hisresignation, but Mr. Flagg did not pay Defendant for the
drugs.

Sergeant James Clinard and Agent Steve Hamilton with the Clarksville Police Department,
testified about a confrontation with Defendant each had experienced after Defendant’ sarrest on the
current charges. Sergeant Clinard further testified that he believed that thegrant of judicial diversion
would adversely impact possible deterrence on others because of Defendant’s position in the
community and his familiarity with the court system. Special agent Rob Rowlett, with the T.B.I,
participated in the investigation leading to Defendant’s arrest. He stated that the use and sale of
drugsin Montgomery County wasa“ huge problem,” resulting in 834 arrestsfor narcoticsviolations
in 2004.

Reverend Clarence Cheatham, pastor of the W oodlawn Elizabeth Missionary Baptist Church,
and Reverend Jmmy Terry, pastor of the Tabernacle Missionary Baptist Church, testified on
Defendant’ sbehalf. Each described Defendant’ sinvolvement inchurchrelated activities. Reverend
Cheatham described Defendant as a devoted father. Milam Lewis and Arthur Carter, friends of
Defendant’ s family, described Defendant as hard working and a good father.

Defendant stated that he was fifty-five years old and had lived and worked in the area all of
hislife. Defendant said that he made good grades in school and attended college on a basketball
scholarship. Defendant stated that he had always performed hiswork dutiesinaprofessional manner
andwaswell knowninthe Montgomery County court system. Defendant said that therewasnothing
he would not do for the people of Montgomery County, and he asked the trial court for the
opportunity to get his “life back on track with [his] family and the community.”

[11. Analysis

On appeal, Defendant contends that the trial court abused its discretion in refusing to grant
judicial diversion. Defendant points to the State's willingness to enter into a negotiated plea
agreement, and thefailure of the Stateto provide afactual basisfor the guilty pleas during the guilty
plea submission. Defendant argues that the trial court placed undue emphasis on Ms. Davila's
testimony. Defendant challenges as unreasonable the weight assigned by the trial court to those
factorsit found to be unfavorableto diversion. Initsbrief on appeal, the State arguesthat this Court
iswithout jurisdiction to entertain Defendant’ s appeal. The State does not address the merits of the

appeal.



A. Jurisdictional Issues

Wewill first addressthe State’ sjurisdictional challenge. The State arguesthat thelength and
manner of service of Defendant’s sentence was established by the negotiated plea agreement.
Accordingly, the State contends that Defendant’ s appeal following the entry of his guilty pleamust
fall within the parameters of Rule 37(b) of the Tennessee Rules of Criminal Procedure or fail. Rule
37(b) provides an appeal as of right following the entry of a plea of guilty or nolo contendereif the
defendant properly reserves a certified question of law that is dispositive of the case. The State
submits that Defendant did not properly reserve a certified question of law on the judgment of
conviction, and, even had he done so, Defendant’ schallengeto the denial of judicial diversionisnot
dispositive of his case.

Rule 37(a) defines an appeal asa“[d]irect appellate review available as a matter or right.”
Rule 37(b), thus, must be read in tandem with Rule 3(b) of the Tennessee Rules of Appellate
Procedure which provides that:

[i]n criminal actions an apped as of right by a defendant lies from any judgment of
conviction entered by atria court from which an appeal lies to the Supreme Court
or Court of Criminal Appeals: (1) on apleaof not guilty; and (2) on apleaof guilty
or nolo contendere, if the defendant entered into a plea agreement but explicitly
reserved the right to appeal a certified question of law dispositive of the case
pursuant to and in compliance with the requirementsof Rule 37(b)(2)(i) or (iv) of the
Tennessee Rules of Criminal Procedure, or if the defendant seeks review of the
sentence and there was no pleaagreement, or if the issues presented for review were
not waived as a matter of law by the plea of guilty or nolo contendere and if such
issues are apparent from the record of the proceedings already had. The defendant
may also appeal as of right froman order denying or revoking probation, and from
a fina judgment in a crimina contempt, habeas corpus, extradition, or post-
conviction proceeding.

Tenn. R. App. P. 3(b)(emphasis added).

Thus, appeals as of right by a Defendant entering a plea of guilty are not limited to those
addressing only a certified question of law. This Court has observed that:

[almong the aternative bases for an appea as a matter of right, one basis—an order
denying probation—makesaconnectionwithjudicia diversion. “Judicial diversion”
is merely an appellation supplied by the courts, probably to distinguish it from
section 40-15-105 pretrial diversion, and the phrase is not used in the governing
statute. Statev. Sephen J. Udzinski and Donna Stokes, No. 01C01-9610-CC-00431,
1998 WL 4922 (Tenn. Crim. App., a Nashville, Feb. 5, 1998) (minority opinion).
In actuality, the statute is a “probation” statute. 1d. It is captioned as such and is
inserted in the Code “immediately after the provisions dealing with other forms of
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probation.” Satev. Talmadge G. Wilbanks, No. 02C01-9601-CR-0003, 1996 WL
668119 (Tenn. Crim. App., a Jackson, Nov. 19, 1996), perm. to appeal denied
(Tenn. 1997). Section 40-35-313 prescribes probation during the deferral period.

Satev. Norris, 47 SW.3d 457, 462 (Tenn. Crim. App. 2000). It haslong been held that “an appeal
may betaken after entry of judgment when thetrial court deniesjudicial diversion.” Satev. George,
830 SW.2d 79, 80 (Tenn. Crim. App.1992).

One caveat enunciated by our Supreme Court relevant to an appeal from adenial of judicial
diversion is that “the trial court may entertain the issue of judicial diversion only when the court
rejects the [guilty plea] agreement or when such an option is reflected in the 11(e)(1)(C) plea
agreement.” State v. Soller, 181 S\W.3d 645, 650 (Tenn. 2005). In the case sub judice, the
negotiated pleaagreement, with the consent of the State and thetrial court, specifically providesthat
“[t]he parties agree that [the] question of sentence of probation pursuantto T.C.A. 8§ 40-35-313 will
be determined by the Court at a subsequent hearing. The court shall reserve acceptance of thisplea
agreement until the issue of judicial diversion is determined by the court.”

The State arguesthat thetrial court’ sreservation of acceptance of the pleaagreement, by its
terms, disqualifies Defendant asacandidatefor judicial diversion, relying on the statutory definition
of a“qualified defendant” as adefendant who “[i]sfound guilty or pleads guilty or nolo contendere
to the offense for which deferral of further proceedingsis sought.” T.C.A. 8 40-35-313(a)(1)(B)(i).
We respectfully disagree with the State’s somewhat circular interpretation of the definition. The
statute specifically grants the trial court authority to “defer further proceedings against a qualified
defendant and place such defendant on probation upon such reasonabl e conditions asit may require
without entering a judgment of guilty and with the consent of the qualified defendant.” 1d. 840-35-
313(a)(1)(A). Indeed, thetrial court’s acceptance of a defendant’s plea of guilty and the entry of a
judgment precludesthetrial court fromimposingjudicial diversion. Soller, 181 S.W.3d at 650. The
inclusion of the option of judicial diversion in Defendant’ s negotiated plea agreement and the trial
court’ sdeferral of enteringjudgment until after an adjudication of Defendant’ ssuitability for judicial
diversion mirrors the procedure favorably contemplated in Soller.

Finally, the State arguesthat notwithstanding theinclusion of the option of judicial diversion
in Defendant’ s negotiated plea agreement, the agreement providesthat “the parties agree that there
shall beabinding pleaagreement of six (6) yearsof probation regardlessof the court’ sdetermination
[asto] 40-35-313 post-tria diversion.” Although not entirely clear, it appearsthat the State submits
that the terms of the negotiated plea agreement render a subsequent determination as to a grant of
judicial diversion an act of futility. That is, Defendant agreed to a probationary term regardless of
the outcome of his hearing on suitability for judicia diversion. Judicia diversion, however, is a
probationary sentence. We do not interpret this sentence to preclude the trial court from granting
aprobationary sentence of six years under section 40-35-313. Accordingly, the Stateis not entitled
to prevall in its argument that this Court lacks jurisdiction to hear this appeal .



B. Meritsof the Appeal

A defendant iseligiblefor judicia diversion when he or sheisfound guilty or pleads guilty
or nolo contendere to a Class C, D, or E felony and has not previously been convicted of afelony
or aClass A misdemeanor. SeeT. C. A. 8§40-35-313(a)(1)(B). Defendant is statutorily eligible for
judicia diversion; however, the fact that Defendant meets the prerequisites does not entitle him to
judicial diversion. It iswithin the tria court's discretion to grant or deny judicial diversion. See
Satev. Parker, 932 SW.2d 945, 958 (Tenn. Crim. App. 1996). Assuch, thetria court's decision
will be overturned only if the court abused its discretion. 1d. In other words, we will not interfere
with the denial of judicia diversion if the record contains any substantial evidence to support the
trial court'srefusal to grant diversion. Id. Moreover, we observethat “judicial diversionissimilar
in purpose to pretrial diversion and is to be imposed within the discretion of the trial court subject
only tothe same constraintsapplicableto prosecutorsin applying pretrid diversion under [ Tennessee
Code Annotated section] 40-15-105." Sate v. Anderson, 857 SW.2d 571, 572 (Tenn. Crim.
App.1992).

In determining whether to grant adefendant judicial diversion, the trial court must consider
all of the following factors: (1) the defendant's amenability to correction, (2) the circumstances of
the offense, (3) the defendant's criminal record, (4) the defendant's social history, (5) the status of
the defendant's physical and menta health, and (6) the deterrence value to the defendant and others.
Satev. Lewis, 978 S\W.2d 558, 566 (Tenn. Crim. App.1997). “ Thetria court should aso consider
whether judicial diversion will serve the ends of justice-the interests of the public as well as the
accused.” 1d. The record must reflect that the trial court has taken all of the factors into
consideration. State v. Electroplating, Inc., 990 SW.2d 211, 229 (Tenn. Crim. App.1998).
Furthermore, “[t]he court must explain on the record why the defendant does not qualify under its
analysis, and if the court has based its determination on only some of thefactors, it must explain why
these factors outweigh the others.” Id.

Thetrial court articulated both the specific reasons supporting itsdenial of judicia diversion
and why those factors unfavorable to the grant of diversion outweighed the favorable factors. The
tria court found that Defendant’ s behavior since his arrest, other than the two comments made to
Sergeant Clinard and Agent Hamilton, was favorable, aswere the attributes of character testified to
by Reverend Cheatham, Mr. Lewis, and Reverend Terry. Thetrial court aso favorably considered
Defendant’ s general reputation in the community. Thetrial court noted that there was no evidence
that Defendant was currently using drugs, and found that this factor weighed in favor of diversion.
Thetrial court aso found that Defendant “has met most of the monetary responsibilities of being a
father,” and, although it attributed little weight to this factor, the trial court considered this aspect
as favorable.

The tria court articulated those factors which it found carried no weight for or against
diversion, including Defendant’ ssocial history and education, the deterrence valueto Defendant and
others, and Defendant’ s attitude during the hearing. Thetrial court acknowledged that Defendant
had been steadily employed since graduating from college, but it observed that Defendant’s
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employment “ placed himin daily contact with law enforcement, clerks of the courtsand the courts.”
Thetria court found that “[p]ast employment is afavorable factor, but not one that the Court will
give much weight.”

Those factors weighing against granting judicial diversion, but to which the trial court
assigned little weight, included the circumstances of the offenses and Sergeant Clinard’ sand Agent
Rowlett’s testimony concerning the need for deterrence from a community viewpoint. Those
unfavorable factorsupon which thetrial court placed the most emphasiswere Defendant’ s apparent
lack of amenability to rehabilitation, his continuing pattern of criminal behavior evidenced by his
supplying drugsto Ms. Davilaand Mr. Flagg, and whether diversion would servethe ends of justice.
Relevant to these factors, the trial court stated that:

the court has mentioned the lack of remorse and the difference in the sworn
testimony during the plea colloquy and his statement in the presentencereport. This
indicates to the Court that the defendant is not amenable to correction. . . . The
defendant hasno prior criminal convictions; however, hedoeshavecriminal offenses
in delivery of cocaine and marihuana on many occasions. . . . [ T]he defendant was
abondsman when he committed these conspiracy acts. He made bonds for persons
charged with crimes. Hewasseeninthejail making bondsdaily. The defendant was
present in courts every day crimina courts meet. The defendant possessed the
knowledge that some people do get diversion, some get probation and somego to the
penitentiary. Knowing this and seeing this daily, he chose to commit these crimes.
Further he chose over 100 times to deliver or casually exchange cocaine and
marihuana.

Thetrial court concluded that “[w]eighing al factors, the court finds (1) defendant’ s lack of
amenability to correction and factor (7) whether diversionisservingtheinterestsof justice outweigh
all favorable factors. The Court sees a man who for several yearsis providing drugs. To provide
drugs he must have ameans of acquiring those drugs on aweekly basis. Heisin court daily seeing
how the criminal justice system works. Justice demands that a conviction be entered.”

Defendant argues that the trial court erred in considering the circumstances of the offenses
as an unfavorable factor because the State did not present afactual basisin support of Defendant’s
pleas of guilty as required by Rule 11(f) of the Tennessee Rules of Crimina Procedure. We
acknowledge that there is little information in the record concerning the circumstances of the
offenses other than Agent Rowlett’s testimony that the drug charges resulted from a lengthy
investigation, and Ms. Davila's testimony concerning the events leading up to the assault plea.
Nonetheless, thetrial court placed little weight on this factor, noting that “the circumstances of the
conspiracy are not unusual except the defendant isabondsman.” Because Defendant pled guilty to
two counts of conspiracy to possess cocaine, the trial court found that the circumstances of the
offenses weighed against diversion “to asmall extent.”



Defendant argues that the trial court erred in finding that Defendant exhibited a lack of
remorse based on the conflict between his testimony at the guilty plea submission hearing and his
statement in the presentence report. Defendant contends that his pleawas not given in response to
any facts, but only to arecitation of the charges. At theguilty pleasubmission hearing, thetrial court
asked Defendant as to whether or not he was guilty of each of the charged offense, and three times
Defendant replied, “Yes, sir.” In his statement in the presentence report, Defendant said:

| know you hear thisall thetime, but | am not guilty of any of the charges. It wasin
my best interest to take the pleathey gave me. | have never sold drugs, | never had
to. | didn’t touch the victim in any sexual way, | raised her since she was four.”

Defendant’ sfailureto take responsibility for his actions reflects poorly on his rehabilitation
potential. In Sate v. Anderson, 857 SW.2d 571, 574 (Tenn. Crim. App. 1992), this Court stated:

[t]he record reflects that the trial court did not consider the defendant sincere in
accepting responsibility for the offense and it was duly concerned with the
defendant's attempt to divert the blame to another. These circumstances are relevant
to assessing the degree of rehabilitation potential shown by the defendant. Since the
trial court wasin the best position to determine his attitude and demeanor, we are not
in aposition to view the defendant differently upon the record before us.

Thetria court noted that it “listened carefully” to Defendant’ s statement at the sentencing
hearing. Thetrial court found that Defendant’ s“wordswerewell chosen and indicated hishigh level
of education. His words did not express any remorse concerning the offenses in reference to the
cocaine. The defendant did not deny the testimony of Monica Davila that he provided her with
cocaine.” A defendant isnot required to admit guilt asaprerequisite for favorable consideration as
a candidate for judicial diversion. Sate v. Lane, 56 SW.3d 20, 29 (Tenn. Crim. App. 2000).
However, thetrial court also considered Defendant’ slack of candor about the offenses as reflected
in his testimony at the guilty plea submission hearing and statements to the trial court and in his
presentencereport. ThisCourt hasheld that atrial court may consider adefendant’ sfailureto accept
responsibility for an offense in determining the potentia for rehabilitation. See Anderson, 857
S.W.2d at 574. Based on our review, we conclude that thetrial court did not abuseitsdiscretionin
this regard.

Defendant argues that his employment as a bondsman was irrelevant to the trial court’s
consideration of his request for judicial diverson. The trial court considered Defendant’s
employment relevant in analyzing whether the grant of judicial diversion would serve the interests
of the public as well as Defendant. The trial court found that Defendant’s daily presence in the
courts, and his knowledge of criminal offenses and the consequences of committing such offenses
weighed against the grant of diversion. “While abail bondsman is not a‘public official’ sworn to
uphold the law like a police officer is, heis an important member of the ‘ criminal justice system.””
Sate v. Gene Watson, No. 01-C01-9010-CC00248, 1991 WL 94543, a *2 (Tenn. Crim. App., at
Nashville, June 6, 1991) (finding no abuse of discretion in the District Attorney Genera’s
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consideration of the defendant’s status as a bail bondsman in denying pre-trial diversion).
Defendant’ s role as a participant in the criminal justice system and his choice to commit criminal
offenses notwithstanding that role is an appropriate factor, anong others, to consider.

Thetria court also considered the length of time during which Defendant supplied drugs to
Ms. Davila. Defendant argues that Ms. Davila s testimony was successfully impeached on cross-
examination, and the trial court’s reliance on her testimony was thus misplaced. The trial court
found that “[t]he testimony that truly impressed the court was the testimony of Monica Davilathat
the defendant provided her marijuana and cocaine weekly.” Thetrial court found that Defendant
“did not attack this portion of [Ms. Davila g] testimony, but did impeach her testimony concerning”
a child support proceeding that occurred after Defendant’s guilty plea submission hearing.
Moreover, Mr. Flagg also testified that Defendant supplied him with cocaine on at least four
occasions. The tria court appropriately considered Ms. Davila's and Mr. Flagg’'s testimony in
connection with Defendant’ s history of continuing criminal activity. Thetrial court wasin the best
position to assess Ms. Davila's credibility, and we find no abuse of discretion in this regard.

Defendant contendsthat thetrial courtimpermissibly relied on Ms. Davila stestimony asthe
sole factor in denying his request for judicial diversion and erred in not stating how this factor
outweighed those factors favoring diverson. Our supreme court has concluded that “the
circumstances of the offense, and the need for deterrence may alonejustify adenia of diversion, but
onlyif all of the relevant facts have been considered aswell.” Satev. Curry, 988 S.W.2d 153, 158
(Tenn. 1999) (citing Statev. Washington, 866 S.W.2d 950, 951 (Tenn. 1993)) (emphasisin original).
InCurry, apre-trial diversion matter, thedistrict attorney general’ sdenial letter “ concentrated solely
upon the circumstances of the offense, and arguably, aveiled consideration of deterrence” with “no
apparent consideration giveto thedefendant’ slack of acriminal record, favorablesocia history, and
obvious amenability to correction.” Curry, 988 SW.2d at 159.

Intheinstant case, however, thetrial court specifically listed the factors under consideration
and explained the weight accorded each factor. The trial court considered as favorable factors
Defendant’ sbehavior sincehisarrest, thelack of evidencethat Defendant was currently using drugs,
thestability in hishomeenvironment, thefulfillment of hisfamily responsibilities, and hisreputation
inthecommunity. Unfavorablefactorsincluded Defendant’ scontinuing pattern of criminal behavior
prior to the arrests, his choice to engage in this type of criminal behavior despite hisrole in and
familiarity with the criminal justice system, the attitude of the investigating officers, and hislack of
candor with thetrial court. Defendant challengestheweight accorded some of thefactorsby thetrial
court, contending that the positive attributes should have held more weight in the tria court’s
decision. Based on our review of the record, however, we conclude that the trial court adequately
explained why it declined to grant judicial diversion and why the factorsrelied upon outweighed all
other factors. We discern no abuse of discretion in denying diversion, and the record contains
sufficient substantial evidence to support the trial court’ s refusal to grant diversion. Defendant is
not entitled to relief on thisissue.



CONCLUSION

After athorough review of the record, we affirm the judgments of the trial court.

THOMAST. WOODALL, JUDGE
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